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Statement as to Jurisdiction.

The jurisdictional predicate for this appeal is correctly

stated in Appellant's Brief, at pages 1 and 2.

Statement of the Case.

The trial court found, and entered judgment accord-

ingly, that the appellant, John E. Savage, was not entitled

to recover from the appellee, the Lorraine Corporation,

the sums of (a) $7,150.00 for services rendered, and ex-

penses paid, from June 25, 1942, to May 25, 1943; (b)

$1,000.00 for services rendered for the month of January,

1944, and (c) $321.60 claimed to have been expended for

the use and benefit of this corporation during the two

years immediately preceding the filing of appellant's an-

swer herein.

Appellant's appeal is from this portion of the judgment.
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Appellant's statement of the case (Br. pp. 1 to 11 incl.)

is fragmentary and omits reference to many evidences

which are of controlling importance.

On June 1, 1942, Savage and David G. Lorraine en-

tered into a written contract whereby Savage agreed to

undertake to acquire for Lorraine 600,472 shares of the

issued capital stock of the Lorraine Corporation, the plain-

tiff herein, and for which, if successful, he was to re-

ceive 50,000 shares of stock and the return of the monies

which he advanced for that purpose. [Pltf. Ex. 5, Judg-

ment Roll in 2990Y.]

These shares (600,472) constituted the voting control

of this corporation. Of the remaining 593,978 shares

then outstanding, said David G. Lorraine and his wife

and daughter owned 448,624 shares.

On June 24th, following the making of this contract on

June 1, 1942, Savage concluded the purchase of these

600,472 shares, and acquired and retained the title in his

own name. On the following day Savage, by the votes

of David G. Lorraine and his wife, Sara R. Lorraine, was

elected president of the corporation. [Pltf. Ex. 9.]

On May 25, 1943 (eleven months after he acquired

these controlling shares for David G. Lorraine) Mr. Sav-

age, in repudiation of his trust), at a stockholders' meet-

ing which he called as president of the company, declared

his ownership of these 600,472 shares (the controlling

stock) and elected a board of directors consisting of him-

self, and his attorney Earl C. Demoss, and a Mr. Wagner
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who had theretofore served on the board with the Lor-

raines. [Pltf. Ex. 10.]

Immediately following this meeting, Savage took full

charge of the affairs of the corporation, and excluded the

Lorraines from the premises, and from any connection

with the business. [Cir. Ct. Tr., Vol. II, pp. 518-523.

and Vol. Ill, pp. 1016, 1019.]

Thereupon, said David G. Lorraine commenced an ac-

tion in this Court, No. 2990T, seeking an adjudication

that Savage had received, and held, these shares, as a

trustee for David G. Lorraine. [Pltf. Ex. 5.]

In this action Lorraine joined this plaintiff corporation

as a party defendant, for the sole purpose of giving the

Court jurisdiction to effectively control the conduct of

Savage in relation (1) to any transfer of the shares in

controversy, and (2) to the conduct of the business of

that corporation by Savage. Lorraine did not seek any

judgment against the corporation.

The trial of this case eventuated in the entry of a

judgment, on November 30, 1943, in favor of Lorraine,

which denied the ownership of said shares by Savage, and

declared his trusteeship, and required a transfer of said

shares from Savage to Lorraine upon the payment to

Savage of the monies which, upon a subsequent account-

ing should be found owing to Savage by (1) the corpora-

tion, and (2) by David G. Lorraine. [Pltf. Ex. 14.]

This accounting was had, and by an order of the Court,

made on January 10, 1944, it was decreed that as of



November 30, 1943, the corporation was indebted to Sav-

age in the total sum, including interest, of $15,542.50,

and that said David G. Lorraine, as of the date of the

order, was indebted to Savage in the sum of $13,750.00,

plus some interest, and that upon the payment of these

sums to Savage he. Savage, should transfer said shares

to Lorraine. [Cir. Ct. R., Vol. I, p. 212.]

Following this order, Lorraine tendered payment of his

personal indebtedness to Savage. The tender was refused,

and Lorraine deposited a cashier's check for this sum,

drawn to Savage, with the Clerk of the Court.

Arrangements were also made for the payment of this

item of corporate indebtedness to Savage, but Savage re-

fused to accept it.

The fact that this litigation, 2990Y, was purely, and

only, a private, personal, quarrel between Lorraine and

Savage as to the ownership of the controlling stock inter-

est in this corporation, is confirmed:

(1) hy the record in that case, which is in evidence

here [Pltf. Ex. 5]

;

(2) hy the statement of Savage at a meeting of the

Board of Directors held on January 14, 1944,

wherein he said "that there was no question hut

that the controversy was merely a private quarrel

hetween himself and Lorraine as stockholders of

the corporation and that Judge Yankwich had so

stated" [Cir. Ct. Tr. of R., Vol. Ill, p. 1061,

line 12]

;



(3) hy the statement of Judge Yankwich, on May 8,

1944, wherein he said: ''we are running this cor-

poration for one reason only, and that is because

of a lawsuit where the owners thereof couldn't

agree among themselves. So it became necessary

in order to protect the interests of all, that this

receivership be instituted, and that I have done"

[Rep. Tr. Hrg. of May 8, 1944, p. 47, lines 4

to 10; Pltf. Ex. 13];

(4) by the statement of Judge Yankwich on May 8,

1944, wherein he said: ''the receivership was re-

sorted to in an emergency which Mr. Savage forced

upon this court by his actions following the judg-

ment in this case" [Rep. Tr. Hrg. of May 8, 1944,

p. 46, lines 24 to 28], and

(5) by the statement of Judge McCormick, wherein on

June 30, 1943, he denied Lorraine's application for

the appointment of a receiver pending trial, and

said that this suit (2990Y) was "essentially a

private suit" between Lorraine and Savage.

On January 5, 1944, while Lorraine's application for

the appointment of a receiver was pending. Savage held

a meeting of the board of directors and, among other

things, accepted the resignation of Director Wagner, and

elected his personal friend, Rutherford, a nonstockholder,

as a director, and then authorized the payment, and paid,

to his attorney O'Connor $1,500.00, and to his attorney

Demoss $2,326.00, as attorneys' fees in this litigation,

and to said Demoss $62.42 for expenses.



On January 14, 1944, while Lorraine's application for

the appointment of a receiver was still pending before

Judge Yankwich, Savage called a meeting of the directors.

Following this change in personnel, and at the same

meeting, Demoss and O'Connor were retained to appeal

from the judgment against Savage, and to resist the pend-

ing application for a receiver for the corporation. For

these services they were paid out of corporate funds, the

remainder of the sums ($3,500.00 fees, and $1,000.00 ex-

penses) which the plaintiff here sought to recover. Re-

covery of these sums was denied by the trial court, and

plaintiff has not appealed.

The circumstances of these two meetings, and their

influence upon the Court in respect of the appointment of

the receiver, are interestingly chronicled in the record of

the Court proceedings during this period. [See Cir. Ct.

Tr., Vol. Ill, pp. 959 to 967, 974 to 998, 1032 to 1037,

1042 to 1045, 1047 to 1070.]

At the directors' meeting of January 5, 1944, previously

alluded to, Savage presented, and his two nonstockholder

dummies (Demoss his attorney, and Rutherford his

friend) approved, a statement of corporate indebtedness

to him in the sum of $7,150.00. [Cir. Ct. Tr., Vol. Ill,

pp. 926, 927.]

This sum is composed of (1) a claim for salary at

$500.00 per month for the eleven-month period from June

25, 1942, to May 25, 1943, inclusive, and (2) a claim for

expenses at $150.00 per month for the same eleven months

period.

This is the first time that any claim for this salary,

or for these expenses, was made by Savage. [Cir. Ct.
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Tr., Vol. Ill, pp. 918, 191.] An approval of this salary

by the Federal Salary Stabilization Committee was never

applied for, or obtained. [Cir. Ct. Tr., Vol. Ill, p. 947.]

Savage now claims, as salary, an additional $1,000.00

for the month of January, 194^1—the month this meeting

was held, and $321.60 for an expense incurred by him for

the services of a Mr. Harris—a handwriting expert, in his

(Savage's) trial with Lorraine.

Neither of these items has ever been approved by the

Board of Directors. [Cir. Ct. Tr., pp. 898 to 901, and

pp. 918 to 921.]

Savage obtained control of this corporation on May 25,

1943. His claim for salary, and expenses, which he

makes here, is for the eleven months period immediately

preceding the date he obtained control, and for the last

month (January, 1944) of his control before the appoint-

ment of a receiver.

These charges were never entered upon the corporate

records, or shown in any of the company's monthly, or

other, financial statements.

During the interval of his control of the corporation

(May 25, 1943, to Jan. 20, 1944) which began with the

end of the eleven-month period for which he now seeks

a salary at $500.00 per month, and an expense allowance

of $150.00 per month. Savage drew a salary of $750.00

a month for June, July, August, and September, and a

bonus of $500.00 for the month of September, and a

salary of $1,000.00 a month for November and Decem-

ber (1943).
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ARGUMENT.

I.

The Claim by Savage for a Salary, and Expense Al-

lowance, for Eleven Months—June 25, 1942, to

May 25, 1943, and for January, 1944, Is a Mere
Afterthought. It Is Void Because: (1) the Sal-

ary Was Not Earned, and the Expenses Were
Not Incurred; (2) It Was Approved Only, Long
After the Dates for Which Claimed, and by a

Dummy Board of Directors Elected and Con-

trolled by Savage; (3) It Was Not Approved by
the Federal Wage Stabilization Commission, and

(4) This Claim Is Barred by the Statute of Limi-

tations, and by the Court Order of January 10,

1944, Which Stated the Account Between Savage

and the Corporation as of November 30, 1943.

This Claim Is a

Mere Afterthought.

It clearly appears from this record, that it was never

intended by Savage, or by the corporation, that Savage

should receive either a salary, or an expense allowance,

for the period for which he now makes this claim.

Other than for the month of January, 194-^1—the month

when the receiver was appointed, the salary and expense

allowance now claimed by Savage, are for the eleven

months between the date June 25, 1942, when Savage

was elected president by the Lorraines who then controlled

the corporation, and the date May 25, 1943, when Sav-

age in repudiation of his trusteeship for Lorraine, com-

pletely ousted the Lorraines from the board of directors,

and from the business and property of the corporation,

and assumed full control of the board, and the business,

of the corporation, through the voting power of himself



and his nonstockholder personal friend and attorney

—

Earl C. Demoss.

During that period David G. Lorraine remained as

manager of the corporation—a position he had held since

the corporation was first formed by him to manufacture

products which he had invented.

If, during that period of harmony between Savage and

the Lorraines, it had been intended by the Lorraines who

put Savage in the presidency, or by Savage who accepted

this preference at their hands, that Savage should receive

either a salary, or an expense allowance, then, certainly,

such would have been proposed by some one, and voted.

All of the directors' minutes are before this Court.

They do not show that any such proposal was ever made,

or acted upon.

Significantly, the minutes of this meeting (June 25,

1942) at which Savage was made president, show that

the corporation was in poor financial condition, and was

retrenching and not expanding its current overhead. These

minutes show that at that meeting, Lorraine proposed and

accepted, a reduction of $250.00 per month in his salary

^'due to the present condition of the Lorraine corporation,

and the desire to hasten its financial rehabilitation/^

The conduct of Savage following this eleven-month

period, conclusively negatives any intention by anyone

that he was to receive a salary, or expense allowance, for

this eleven months period. The following summary shows

this.

This eleven-month period for which he now claims

salary, and an expense allowance, ended on the day May
25, 1943, when Savage obtained full control of the cor-

poration by his repudiation of his trust.
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On that day, Savage procured a resolution from his

board of directors authorizing the payment to him, com-

mencing immediately, of a salary of $750.00 per month.

He received this salary for the months of June, July,

August and September, and a $500.00 bonus for Sep-

tember, and a salary of $1,000.00 per month for the

months of November and December, when Lorraine's ap-

plication for an accounting, and a receiver, were made to

Judge Yankwich.

At the time this salary was voted by the Savage-con-

trolled board, and during the period of its payment, noth-

ing was said, or done, about any salary or expense account

to Savage for the preceding eleven months for which he

now claims both.

Certainly, if Savage had believed that he had earned,

or was entitled to receive, any salary or expense account

for this preceding eleven-month period, he would have

asked his board to approve these when his salary was

approved in the period immediately following this eleven-

month period. The fact that no such request was then

made, or approved, shows that no one intended that he

should receive either for the period for which such a

claim is now made.

Finally, it should be remembered that not a single entry

of the accrual of this salary, or expense allowance, appears

anywhere in the bookkeeping records, or published finan-

cial statements, of this corporation, until after the meeting

of January 5, 1944, at which the dummy board of direc-

tors, controlled by Savage and consisting of himself, his
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nonstockholder attorney Earl C. Demoss, and his non-

stockholder friend, Rutherford, passed a resolution approv-

ing this claim.

Certainly, if Savage had thought, or intended, during

this long period of his absolute control, that he was en-

titled to receive this salary, or this expense allowance, he

would have caused these to be entered upon the corporate

records, and shown in the corporation's financial state-

ments which were issued monthly. That they did not so

appear is compelling proof that they were never intended

to be charged until he was faced with the necessity of

paying, or providing some offset to, the monies which he

was wrongfully causing to be paid to his attorneys, from

corporate funds, for fighting his personal lawsuit with

Lorraine.

The Record Does Not Show That

Savage Ever Earned This Salary

or Incurred These Expenses.

This record is barren of any evidence which supports a

conclusion that Savage ever earned any part of this

claimed salary, or incurred any expenses for which the

claimed expense allowance should be made.

The complete indifference to these, by the corporation

and by Savage, during the period of their alleged ac-

crual, and by Savage, thereafter, during the period of his

absolute control of the corporation, as hereinbefore re-

viewed, persuasively negatives any conclusion that these

were ever intended by anyone to be a charge against the
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corporation. It is an inescapable conclusion that the

thought was first provoked in the necessities which Sav-

age faced in January, 1944.

The Purported Approval by a Dummy
Board Controlled by Savage Is Void.

The only action, purporting to be a corporate approval

of this claim for salary and expenses, is the resolution

adopted by the board of directors on January 5, 1944.

At the time of the adoption of this resolution, the board

consisted of three members. These were Savage, De-

moss—his nonstockholder attorney, and Rutherford—his

nonstockholder friend. Rutherford was placed on the

board, by Savage, at that meeting, to replace Wagner,

who had resigned.

At this "back scratching" meeting, Demoss voted to

pay these monies to Savage, and Savage voted to pay sub-

stantial monies to Demoss. Without the vote of Savage,

the payment of monies to Demoss could not have been

approved, and without the vote of Demoss, the payment of

monies to Savage could not have been approved.

At that time Savage was exercising his absolute control

of the corporation, solely by virtue of his repudiation of

his trusteeship for Lorraine, which trusteeship the Court

had declared.

It is elementary that, as a trustee for Lorraine, and as

a trustee for the corporation. Savage would not be per-

mitted to gain any advantage to himself. The salary, and

expense allowance, then voted by the Savage appointed

and controlled board, for a period long past, was alto-

gether for his advantage.

In its consideration of the action of a trustee, when

challenged, the Court looks through form to substance,

I
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and approves, or condemns, as the substance of the con-

duct requires. The record here presents no visual impedi-

ment to a judicial penetration of the form with which

Savage cloaked this purported allowance of his claim on

January 5, 1944, to the substance of that transaction,

and thus viewed his conduct stands forth as a clear

violation of his duties as a trustee to his own personal

advantage.

The law does not permit a trustee to profit by such a

betrayal of his trust. (Vol. 6a, Cal. Jur., Sec. 620, pp.

1100, 1101, 1102.)

This Salary Claim Is Void Because

Never Approved by the Federal

Salary Stabilization Commission.

Admittedly, this alleged claim for salary was never

approved by the Federal Wage Stabilization Commission.

This act was enacted in 1942 (50 U. S. C. A. App.

961, 971). By a regulation, authorized by the act, sal-

aries were frozen at $5,000.00 annually, unless an increase

should be approved by the Commission. (7 Fed. Reg.

10050.) Clearly, the inhibitions of this statute may not

be evaded by any post mortem, retroactive action by the

corporation, or by the employee.

These Claims for Salary and Expenses Are

Barred by the Statute of Limitations.

More than two years elapsed between the end of the

period of the alleged accrual of these items of alleged

salary and expenses (except for said $1,000.00 for Janu-

ary, 1944) and the commencement of this action.

Therefore, the claims are barred by subdivision 1 of

Section 339 of the California Code of Civil Procedure.
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These Claims Are Barred by the Account

Stated by the Court on January 10, 1944.

The Court (Judge Yankwich) in said action No.

2990Y, by its order dated January 10, 1944, stated the

account between the corporation and Savage as of No-

vember 30, 1943. This account, as thus settled by the

Court, has been paid. This preckides any attempt by

Savage to add these items, posthumously, to an account

that is dead as of November 30, 1943, if, in fact, they

ever had any existence, other than in the thinking of

Savage in January, 1944.

Conclusion.

We respectfully submit that, upon this record, the find-

ings and judgment of the trial court are abundantly sup-

ported by the evidences, and the law applicable thereto,

and that the judgment appealed from should be affirmed.

Oliver O. Clark,

Attorney for Appellee.


